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OPP08ITIO. TO PITITIO. loa IICO.SIDIIATIO.

suite 12 Group ("Suite 12" ), by its attorneys, pursuant to

section 1.429(f) of the Commission's rules, hereby files this

opposition to the Petition for Reconsideration filed by Video/Phone

systems, Inc. ("Video/Phone"), in the above-captioned rUlemakinq

(the "Petition"). This Petition seeks reconsideration of the

Commission's decision in its Notice of Proposed RUlemakinq, Order,

Tentative Decision and Order on Reconsideration issued in the

above-captioned proceedinq (hereinafter collectively referred to as

the "Noticell),V wherein the Commission denied all pending waiver

applications for use of the 27.5 - 29.5 GHz frequency band for

V CC Docket No. 92-297, FCC 92-538, 58 Fed. Reg. 6376 (Jan. 28,
1993).



Local MUltipoint Distribution Service ("LMDS"), ~ " 51 - 53 of

the Notice. For the reasons set forth below, the Petition should

be denied.

I. IIDOD1lCTIQJf

1. suite 12 is vitally interested in the policies and

requlations affecting the 27.5 - 29.5 GHz band. As a developer and

supplier of 28 GHz microwave communications equipment, suite 12 is

the only grantee of an equipment authorization for radio

transmitters operating in this band, and it is licensed to operate

a local distribution video service at 28 GHz. suite 12 also holds

U. S. and international patents for a 28 GHz wireless, two-way

integrated broadband system capable of delivering video and a

variety of other services. suite 12 also filed the Petition for

Rulemaking which resulted in the Notice and which recognized suite

12 as the innovator of LMDS technology and tentatively awarded

suite 12 a pioneer's preference for LMDS.

II. VIDlO/PBOn DOI8 BOT BAD ''1'AJU)ItrQ

2. Section 1.429 (a) of the Commission's rules provides that

any "interested person" may file a Petition For Reconsideration.

It is unclear from the Petition why Video/Phone is an "interested

person" within the meaning of this rule provision or what

relationship Video/Phone has with any of the waivers that were

denied in the Notice. Video/Phone does not claim to have filed any
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waivers itself; rather , it claims that " • •through related

companies, [it] had filed requests for waiver and applications to

provide LWBS in the 28 GHz band." However, neither in the Petition

nor in Mr. Don Franco's attached "statement" is the relationship

between Video/Phone and those "related companies" specified. In

fact, Video/Phone does not state the name of the "related

companies" anywhere in the Petition. The only place these "related

companies" are mentioned is in a footnote in Mr. Franco's

"statement." suite 12 suggests that this defect in VideO/Phone's

Petition makes it impossible for the Commission to determine

exactly what type of relief is appropriate for Video/Phone or if

Video/Phone is entitled to any relief whatsoever. Accordingly it

cannot be found that Video/Phone has standing to file a Petition

For Reconsideration, and its Petition should be dismissed.

III. A IYB CRI8'1'-'1'Yl1 nIVIR II IQlllorlIMI

3. The waivers, which are the SUbject of the Petition for

Reconsideration (see Notice, !! 51 - 53), seek a license similar to

that granted in Hye Crest Management, Inc., 6 FCC Red 332 (1991).

In approving the Hye Crest license, the Commission noted that Hye

Crest would "bring a new and needed multichannel video service to

New York City."Y The Commission authorized Hye Crest to deliver

Y 6 FCC Red 332, 334 (1991).
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one-way signals in competition with cable television.~ Local

Multichannel Distribution Service ("LMDS"), as proposed in the

Notice, involves a much broader, almost unlimited, array of two-way

video, voice and data services, including BDTV, PCS, Interactive

Television and more. Unlike the Bye Crest video service, which

involves just 49 channels, LMDS contemplates literally thousands of

different "channels" providing an assortment of services.

Therefore, a Bye Crest-type waiver operation would not be

compatible with LMDS as proposed in the Notice, and waivers seeking

a Bye Crest-type of license would be totally inconsistent with LMDS

as contemplated in the Notice. Accordingly, the commission was

correct in denying those waivers in view of the proposals in the

Notice.

IV. GRAJI'l' OF ft. DIVDS WOULD a.SOLT I. A D. FACTO
aDLLOCATIO. OF SPICDQX

4. The change of policy proposed by the waiver applicants

should take place in the context of a rUlemaking rather than a

series of waivers. Y To avoid the evisceration of the Commission's

allocation procedures, and to take advantage of the broad pUblic

~under its present Experimental license for New York City,
suite 12 has demonstrated a solid state transmitter/transceiver,
smaller cells or repeater applications with 99.99% availability for
two-way voice, video and data communications.

Y~, for example, Lee optical, Memorandum and Opinion and
Order, 57 RR 2nd 1296, 1298 at , 6 (1985); Resolution of
Interference Between UHF Channels 14 and 69 and Adjacent-channel
Land Mobile Operations, Notice of Proposed RulemakinglNotice of
Inquiry, 2 FCC Red 7328, 7335 at Note 21 (1987).
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participation and resource-savinq advantaqes of a rulemakinq, the

Commission was well advised to dismiss the applications for waiver.

"[U]tilizinq rulemakinq procedures opens up the process of aqency

policy innovation to a broad ranqe of criticism, advice and data

"~. .
5. suite 12 supports the Commission's decision to

methodically and comprehensively analyze the most appropriate use

of the 28 GHz band by means of the Notice, rather than addressinq

such issues on a waiver basis. The public interest would have been

sabotaqed if the Commission permitted parties to achieve by waiver

that which should otherwise be earned after viqorous pUblic debate

durinq a reallocation rulemakinq.

6. The waiver applications are before the Commission durinq

a period of extraordinary activity in the 28 GHz band. As noted

above, the Commission qranted Hye Crest its New York license; Suite

12 filed its Petition for Rulemakinq requestinq reallocation of the

28 GHz band; the Harris corporation filed a Petition for Rulemakinq

to adopt a channelization plan for this band and to make this band

available for the assiqnment to private operational-fixed microwave

service; Video/Phone filed its Petition for Rulemakinq seekinq to

~National Petroleum Refiners Asloclation y. FTC, 482 F. 2d
672, 683 (D.C. Cir. 1973); See also Industrial Broadcasting Company
v. FCC, 437 F. 2d 680, 683 (D.C. Cir. 1970); One-way Siqnallinq on
the 35 MHz Frequency Band, Memorandum of Opinion and Order and
Notice of Proposed Rulemaking, 78 FCC 2d 438, 439 (1980) aff'd
Mobile Telecommunications Corp. Mimeo No. 29577 (reI. July 14,
1981) .
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provide video conferencing using suite 12's technology; 971

separate waiver applications were filed for the 28 GHz band; and,

the Commission issued the Notice.

7. Given the intensity of this activity, the Commission was

well advised to address the appropriate use of this spectrum via

notice and comment rulemaking, rather than by .Ad hQ.g waiver

applications, such as those which are the sUbject of the Petition.

Indeed, the breadth and the scope of the waiver applications

themselves justified a rulemaking proceeding. By seeking authority

to operate a non-conforming service in many cities throughout the

United states pursuant to waiver, those filing petitions for

reconsideration are attempting to draw the Commission into a

procedurally irresponsible position of reallocating the 28 GHz band

without a rulemaking.

8. Finally, it should be noted that, as the innovator of

LMDS , suite 12 invested substantial time and resources in this

endeavor. In return, the Commission, in the Notice, has

tentatively awarded Suite 12 a pioneer's preference for its

efforts. If the Commission grants waiver requests and converts

those waiver authorizations into regular LMDS authorizations, then

everyone who is granted a waiver gets a pioneer's preference just

for filing a "me too" waiver application. Moreover, section 21.19

of the Commission's rules requires, among other things, that a

waiver request illustrate the "unique facts and circumstances of a
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particular case." In the case of the waiver requests, since each

of the applications was patterned after the Hye Crest request,

there is nothing unique about anyone of them.

V. II' '1'111 COIOII88IO_ RBCOIISIDD8 0Im DIVBR, IT MUST
RBCQ_SIDII ALL '1'111 DIVDS

9. The Notice states, at paraqraph 53, "We also see no basis

for distinquishinq among any of the individual requests in an

equitable fashion." suite 12 aqrees and suggests that if the

commission reconsiders the waivers which are the sUbject of the

Petition, it will have to reconsider the denial of all 971 waiver

requests, since all of them are quite similar.

VI. IWfJ WAIYII U'LIC,UIOU Pi PLaUD

10. Suite 12 submits that many other waiver requests may also

be flawed because they were filed after the 60-day cut-off period

specified in the rules. Therefore, many other petitions for

reconsideration may also be moot and should be dismissed for that

reason.

VII. COKCLUSIOIf

11. As demonstrated above, the Commission's justification for

denying the pending waiver applications is sound from both a legal

and policy standpoint. Therefore, the Commission was completely

justified in dismissinq the waiver applications, and Video/Phone
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has presented nothing in the Petition to cause the Commission to

revisit its decision. Accordingly, the Petition should be denied.

Respectfully submitted,

SUITE 12 GROUP

By :~~.a::...!::Ja,4-':;"':'-LL.:::..i.~~'=:::=-_
Rivera

Larry S Solomon
GINSBURG, FELDMAN AND BRESS,

Chartered
1250 Connecticut Avenue, N.W.
Suite 800
Washington, D.C. 20036
Telephone: 202-637-9012

ITS ATTORNEYS

Dated: March 22, 1993
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I, Laura M. Campos, hereby certify that I have, this 22nd day
of March, 1993, caused a copy of the foregoing "Opposition To
Petition For Reconsideration" to be sent, by u.s. first-class mail,
postage prepaid, to:

Albert Halprin
Stephen L. Goodman38.7986 c6 345.1884 69prin


